

MEMORANDUM 
TO:

Lee and Patsy Phillips



RE:

Trust Instructions  

DATE:
January 1, 2014


Your completed trust will provide you with many benefits, some of which are listed below:

1.
Avoids probate (only if all your assets are held in the trust).

2.
Facilitates proper distribution of assets to your heirs.

3. 
Provides a management and conservation framework for your assets.

4.
Allows maximum privacy of holdings during estate transfer.

5.
Facilitates care of and asset management for incompetent or incapacitated grantors or beneficiaries.


FUNDING THE TRUST 


It is important that all of your assets be transferred to the trust so that they may be protected.  The ownership of your assets may be legally transferred to the trust by listing them on "Schedules" of property transfer or by making new deeds or ownership documents which show the trust as the new owner.  You will need to do the "leg work" to transfer your checking accounts, savings accounts, safe deposit accounts, brokerage accounts, etc., into ownership of the trust.  Although the "schedules" will "legally" transfer property into the trust, the actual banks, brokers, insurance companies, etc., should make the change to the trust's ownership on their records, and that will make the job a lot easier for your successor trustees and possibly even mean the difference between avoiding probate or not.


LISTING ON SCHEDULE "A"


The “Schedule A" used with your trust is actually an assignment or conveyance of your property to the trust.  By listing your properties on these schedules, you are legally conveying your interest in the listed assets into the trust.  To list an item on a Schedule A, you should identify the asset as completely as possible.  There is no set format for describing the assets, but the descriptions should be as detailed as possible so that your successor trustees can easily identify the assets.    


Attorneys put a lot of “reliance” on the schedules attached to trusts, but, don't rely on the schedules.  Although the schedules “legally” work, they do not work well in the practical world.  Have the ownership of each asset actually transferred to the trust's ownership on the "ownership document" of the asset, i.e., signature card for the safe deposit box, checking account, savings account, brokerage account, deeds for real property, etc.  If ownership of an asset is actually transferred to the trust's ownership, then there isn't any need to list the asset on a schedule.  So, if you are managing your trust properly, i.e., taking ownership of your newly acquired assets in the name of your trust, there really isn't any need for the Schedule A to be maintained in any way.  


HOLDING TITLE IN THE NAME OF THE TRUST 


As you acquire new assets you should take title to them in the name of the trust.  To do this you would put the following as the new owner:

The Patlee Living Revocable Trust dated the 1st day of January, 2014, Lee R. Phillips and Patsy S. Phillips , Trustees


When you are taking title to the brokerage account or other asset, you can abbreviate the name of the trust.  For example:

Patlee Trust U/A 1/1/14, Lee R. Phillips and Patsy S. Phillips, TTEE


U/A means Under Agreement.  You have to include three items:  (1) the trust name,  (2) the date of the trust and (3) the names of the trustees.


For various tax and estate planning reasons, you may want property to be held in either the LeeLee Trust or PatPat Trust.  Ownership should be taken in the following way in order to reflect ownership in the appropriate trusts.

The LeeLee Trust, a separate division of the Patlee Living Revocable Trust dated the 1st day of January, 2014, Lee R. Phillips, Trustee.

The PatPat Trust, a separate division of the Patlee Living Revocable Trust dated the 1st day of January, 2014, Patsy S. Phillips, Trustee.


Once you take ownership in the name of your trust, you own the asset as trustees, and it is subject to the terms of the trust.  If you hold title to assets in this manner, it is not necessary to list them on a Schedule A.  However, you should place some type of documentation with the trust so that the successor trustees will be aware of the asset.  It is really hard for the successor trustees (your heirs) to figure out where the trust assets are.


All stocks, bonds, certificates, bank accounts, and other investments should be purchased in the name of the trust.  If you have actual stock certificates, they should be reissued in the name of the trust.  Most people own stock in a brokerage account.  Changing the brokerage account to the trust’s ownership effectively changes all of the stocks to the trust’s ownership.  The stockbroker will always require a copy of the trust or trust certificate to keep with your records.


You should know that if you acquire stock in a corporation with just a few stockholders (a Subchapter S Corporation), you may not be able to hold such stock in the name of the trust.  Check with the corporation's attorney before the stock is issued.  Your trust here should meet the requirements the corporation will want before they issue Subchapter S stock.  


NOTE:  If you acquire an extremely valuable asset, you should contact an experienced estate and financial planning attorney before transferring it into the trust. An example of why you should first seek advice is the option of taking title to the asset as tenants in common before transferring ownership to the trust. By taking ownership as tenants in common, the trustees and survivors will later know who owned what part of the asset before it was transferred to the trust.  


BANKS


Banks should be notified that your accounts have been transferred to a trust so they may reflect this on their records.  The bank might not recognize the account as being in the trust if you were to die before the change was made.  Therefore, you should go to the bank and ask to have the accounts changed immediately.  To show that your account has been transferred into the trust, and is subject to the terms of your trust agreement, all the bank needs to do is take the signature card and put "trustee" after your name and show the name and date of the trust agreement.  Your checkbooks and account numbers should not have to be changed.  Most banks will state on the signature card that the trust agreement is in the hands of the trustees and they will not retain a copy of your trust.  If a copy of your trust is requested by the bank, give them a copy of the Certificate of Trust you have as one of the supporting documents of your trusts.  If the bank continues to insist on a full copy of the trust (which is very unlikely), then let them copy the trust.  Your trust is private, not secret, and the bank should maintain your privacy.












Since the Patriot Act, you will actually have to go to the bank with ID in order to make the ownership changes.   The bank should still use your Social Security number.  You do not need a tax ID for your trust.  It’s just your Social Security number. 


TRANSFERRING CERTAIN ASSETS TO THE TRUST 


A.  Insurance Policies - Your spouse should be listed as the primary beneficiary of your  life insurance policy.  If it meets your distribution desires, your insurance policies should be changed to make the trustees of this trust the secondary beneficiary of insurance on your life.  If your spouse has died prior to the time the insurance on your life is paid out, naming the trust as secondary beneficiary will allow the insurance proceeds to be paid in conformity with the basic dispositive scheme of this trust.  Contact your insurance company to obtain change of beneficiary forms.


An irrevocable insurance trust should be used for policies that are of larger value, because inheritance taxes can often be totally avoided at the time of your death, and even when your spouse dies, for funds paid to heirs through the insurance trust.


Note that a life insurance policy is included in the value of your estate when estate taxes are calculated.  If you don’t have an estate subject to estate taxes, then don’t worry about an insurance trust.


B.  Stocks & Bonds - If you hold actual stock certificates in a company, the transfer agents in the various corporations often make a charge for reissuing stock certificates, and depending upon the state where the company in incorporated, there may be a transfer tax. However, most if not all of these changes can be eliminated by using a cooperative broker who will open an account for the trust and deposit your current stock certificate in the account.  After 60 to 90 days the transfer agents usually don't question a reissue and no charges are made, because they aren’t actually reissuing a stock certificate, they are just recognizing that the shares are being held in a brokerage account.  You will probably have to fill out an Irrevocable Stock or Bond Power which transfers ownership to the trust or the brokerage account.  Check with your individual broker.


If Subchapter S stock (stock in a corporation with only a few share holders is often Sub S stock) is placed in your trust, special advice should be sought from an attorney.


Buy all new stock in the name of the trust.


C.  Real Property - You should record new deeds to your current properties in your names as trustees for the trust as shown above.  The deeds should be in the form of quitclaim deeds or warranty deeds transferring any and all of your individual interests, but only such interest as you now own in the property. Such deeds would need to be recorded before the trust could transfer the property to a beneficiary or buyer.  However, the transfer of ownership is effective as soon as the trustees are given the executed deed.  But, if the deed is not recorded and it is later lost, the property may have to be probated after your death.  New real estate you acquire should be titled in the name of your trust.


D.  Government Bonds - The government is particularly difficult to work with in the event of a death or disability.  Bonds and bills should be placed in accounts in the name of the trust, or the "owner" listed on the security should be changed to the trust's name.  Do not sell the bonds or bills and then buy them back to change the name on the bond.  This will often cause a tax to be assessed.  Forms for changing the names on government securities can be obtained from many local banks and all Federal Reserve banks.  These forms may need to be specially executed with a "bank guaranteed signature."  The change in names must be made or the securities will almost certainly need to be probated.


E.  Small Businesses – If you have a small business, that is an asset.  Your ownership in the small business is represented by stock if it is a corporation or by membership interests if it is an LLC.  You need to make sure your business interests are owned by your trust, otherwise the business will have to go through a probate process after you die.  This is very disruptive to the business, and often causes the business to collapse.


You should have issued stock certificates for your corporation or certificates of membership interest for your LLC.  If you haven’t actually issued the certificates, your company is in grave danger of not providing you the asset protection you hoped for.  Assuming you have actually already issued certificates, go to the company’s ledger and void the certificate that you own, then have a second certificate issued in the name of your trust.  Yes, the trust’s name should be on the certificate, not your name.


INCOME TAXES


The trust should not change your method of reporting income taxes. You should report your taxes as you always have.  The type of trust which affects income taxes is not the type you have set up.  Your trust is a “Grantor” trust.  That term has special meaning to the IRS.  Federal law says that while you are alive, you file your taxes as if the trust didn’t exist.  The IRS does not even need to be aware of this trust when you file income taxes while both spouses are alive.  


However, if the trustee is not also the grantor, he is required under Treasury Regulation Section 1.674-4(b) to file a Form 1041.   Your trust has to be a grantor trust, or the IRS will require your trust to get a tax ID number and file an income tax return.  Your trust has no income tax or estate tax advantages over a will.  


TAX IDENTIFICATION NUMBER 


If someone requests a tax identification number, it will be your social security number.  Tell them you have a grantor trust.  If the bank gives you a problem asked to speak to their legal department and tell them it is a grantor trust.  I recently had a lady that had a half million dollar account and the bank insisted on a tax ID number.  She moved her money.


UNIFIED CREDIT


(Unified Federal Estate Tax Credit) 


The Unified Credit is a tax "credit" that can be applied against Federal taxes calculated to be owing either because of a lifetime gift or wealth that passes at death.  This "credit" should be distinguished from an exemption.  An exemption reduces the value of the property which is to be taxed.  A "credit" is applied to reduce the actual tax after it has been calculated.  The amount of property that generates a tax equal to the credit is called the “exemption equivalent.”


Just as a hypothetical example, let’s assume an estate of $1 million will generate a tax of $345,800 (the actual tax rate and unified credit amounts have been changing almost every year).  Everyone who dies in the year where the exemption equivalent is $1 million and the tax rate generates a tax of $345,800 (which is offset by the unified credit of that amount), is entitled to the full credit of $345,800 (Unified Credit).  To say it another way, no tax is actually paid on the first million dollars in an estate.  The amount of Unified Credit goes up and down depending upon which political party is in power.  You will have to check to see what the credit is in the year of interest to you.


On January 2nd, 2013 Congress passed  H.R.8, The American Taxpayer Relief Act of 2012.  This has supposedly set in cement the estate tax laws.  (There is already talk of it changing.)  It made it so that the exemption credit amount (the amount of property that generates a Federal estate tax equivalent to the Unified Credit amount) is set permanently at $5 million.  That means you can gift during your life or pass at your death up to $5 million in property value and no tax will be owing. (The credit amount will be used to “pay the tax” which is assessed against the $5 million in property.)


Note that you can gift part of the $5 million and pass the rest of the amount at your death.  The gift and estate tax are “unified” so they add together to make the $5 million amount.  If you want to get real technical, the equivalent amount is actually $5.25 million in 2013, and it will go up each year based on the cost of living increases.  But, everybody just rounds the number to $5 million.  For us mortals with normal estates, $5 million is all we need to know.


In fact, by making some relatively complex tax elections, a married couple can pass up to $10.5 million dollars.  You don’t even need the AB Trust to get the full $10 million.  Technically all of the elections can be made without having the trust, but the trust makes life easier, and who knows if the laws will change in the future and the trust will be required.


The AB Trust still has many advantages.  First, the creation of the “shelter trust” aka, “B Trust” is a good asset protection tool.   Second, the AB trust can still save a family with even a moderate size estate a lot of state death taxes.  About a third of the states (see the list below) have a tax that the AB Trust can help avoid.  In fact, many families can save well over $100,000 in state estate taxes.  That’s not chicken feed to me.  If you know folks in the sixteen states, you need to make sure they are aware of their state estate taxes.


Your successor trustees have been given the ability to create an AB Trust at the time you or your spouse dies, whichever spouse dies first.  If there aren’t any tax or asset protection advantages, then the successor trustees don’t have to create an AB Trust structure.  If they do not create an AB Trust, they will need to file a form with the IRS within nine months of the first spouse's death or the family loses that spouse's exemption amount.


If you acquire property in a state where there is a state estate tax, you need to evaluate your estate plan.  If the total value of your property in the applicable estate is below the value set by the state as being able to be passed without a state death tax, you are probably ok.  

Note that the  state taxes will be assessed even though there may not be any federal estate taxes owing.  


If you have property or acquire property in any of the following states and your estate is valued above the listed values in the applicable state, you need to have your estate planning evaluated as soon as possible.  The state estate tax may have a devastating effect.


The bottom line is, unless you own property or are a resident of one of the states with a state estate tax, or you have over $5 million in total assets, you’re not worried about estate taxes under the current laws.  But, pay attention to what your net worth is or any changes in the estate tax laws.


STATE ESTATE TAX RATES
	  State
	  Tax
	  Exemption 

	  Connecticut
	  12%
	  $2 million

	  Delaware
	  16%
	  $5.34 million

	  District of Columbia
	  16%
	  $1 million

	  Hawaii
	  16%
	  $5.34 million

	  Illinois
	  16%
	  $4 million

	  Maine
	  12%
	  $2 million

	  Maryland
	  16%
	  $1 million

	  Massachusetts
	  16%
	  $1 million

	  Minnesota
	  16%
	  $1 million

	  New Jersey
	  16%
	  $675,000

	  New York
	  16%
	  $1 million

	  Oregon
	  16%
	  $1 million

	  Rhode Island
	  16%
	  $921,655

	  Tennessee
	  9.5%
	  $2 million

	  Vermont
	  16%
	  $2.75 million

	  Washington
	  20%
	  $2 million


ANNUALLY


While both you and your spouse are living, the trust requires that all of the net income in the trust be paid out at least annually to you and your spouse.  This is done to prevent the trust from being considered an accumulation trust by the IRS.  Accumulation trusts are taxed in a much more complex manner, therefore, it is very desirable that the trust not be put in that class.


 "Paid out" really only means that the income of assets being held in the trust must be recognized for income tax purposes by someone.  Therefore, no physical movement of money needs to take place, but you may have to pay income taxes quarterly or annually as you do now, and the beneficiary, who is entitled to the income, needs to recognize the trust income during the proper taxing period as if they had received the income directly.  If you pay taxes quarter-annually, "distribution" should be made from the trust during each quarter.


FISCAL YEAR

The trust's fiscal year will be the same as your fiscal year, i.e., January 1 through December 31 of each year in most cases.


PER STIRPES

(By Representation)


This is a method of dividing a share of an estate.  The issue of an individual who was given a share of an estate, but has died before distribution of his or her share, receives the share that their ancestor would have received had the ancestor not died.


Put another way, the issue of the deceased are entitled to the deceased's share by their right of representing such ancestor, and not as individuals in their own right.  For example, if A has three children and one of the three predeceases A, leaving two children surviving A, the property is divided into three shares and the children of the predeceased child divide that child's one-third share.


DELEGATING POWERS


A writing used to delegate powers from one trustee to another does not need to follow any specific form.  It should identify the parties, their responsibilities, the duration of the delegation of power, the date, the trust being represented, and other information needed to clarify the intended delegation.  


POWER OF APPOINTMENT


A power of appointment granted in a will is a power or authority conferred by the person who made the will (testator) upon another person (often called the "donee").  This power allows the donee to appoint, that is, to select and nominate the person or persons who are to receive and enjoy the property passing under the will.  The appointment is usually made by the donee after the death of the testator, or after the donee's death in the donee's will.


If you were to have a power of appointment granted by someone in that person's will, the exercise or non-exercise of the appointment by you in your will could bring undesired tax consequences.  Therefore, in your will, it is specifically stated that you do not exercise any power of appointment you may hold.  


ADDITIONAL QUESTIONS


Any questions you might have should be directed to my attention in a written letter, and I will respond.  If there are any substantial changes in your financial affairs, I should be contacted to determine the effect the change may have on your estate plan.  You should schedule a brief "checkup appointment" with me every year or two.  This will permit us to review changes in your situation and changes in the law which may effect your estate and financial plan.  Feel free to call me if there is anything about your estate plan which you don't understand or are not comfortable with.  It is your plan and you should feel comfortable with each part.



                                
Sincerely,






Lee R. Phillips





Lee R. Phillips

LRP/cgs

